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PATENT OFFICE IN DANGER 

The U.S. government has quietly been plundering the U.S. patent office’s budget, leaving the agency stripped. Hillary Johnson explains how this could happen.

Few words in the American lexicon have a lovelier ring than the phrase, “patent pending.” Does it not express the ambitions of American enterprise as readily as it does the dream of the basement do-it-yourselfer? Ownership of a U.S. patent is exactly the kind of individualist, “small-r” republican, bootstrapping sovereignty for which the Revolutionary War was fought and won, a truth borne up by the fact that the granting of patents was of such immediate concern to the founding fathers that Thomas Jefferson was known to take patent applications back to Monticello as nightly “homework” during his tenure as Secretary of State in George Washington’s administration. 

It will come as a surprise then, that the institution is in danger of extinction. For the past eight years, the U.S. government has quietly and systematically been plundering the U.S. Patent and Trademark Office’s budget, leaving the agency stripped and insecure right when it should be gearing up to handle an unprecedented influx of software database, pharmaceutical and business method patents, along with the e-commerce trademarks that are so much a mainstay of the IPO landscape these days.

The Patent and Trademark Office is one of the only government agencies that accepts no tax dollars – it lives off of the filing fees it collects from applicants – in theory anyway. In reality, the Office of Management and Budget’s greedy predations are undermining the PTO’s ability to hire examiners, upgrade equipment, even to pay for such things as paper and ink.

“The PTO is a device for protecting and encouraging technology,” says Herb Walmsley, the executive director of the Intellectual Property Owners’ Association (IPOA), a private lobbying group with a membership composed mainly of the intellectual property personnel at major corporations. “If the PTO is allowed to fall into decay, gradually we’ll see less technology, and that will be bad for the profits of American industry, bad for stock prices, bad for the strength of our economy vis-š-vis that of Europe and Japan.”

The IPOA’s mission for most of 2000 was to lobby Capitol Hill on behalf of a bill introduced by Congressman Howard Coble, R-N.C. Coble’s bill would have removed the PTO’s funds from the general coffers while preserving Congress’s oversight of the agency. The bill ran into a wall of opposition in Congress. Despite Walmsley and others’ best efforts, the bill failed to pass. But Coble hasn’t given up. 

“Next session, I’d like to address this problem with finality, to isolate those fees, slam the door,” he says. “We’re talking about a less than 1 percent reduction in appropriations across the board. And how much Treasury money is involved here? Not one brown penny! It’s all user fees.” It’s the fact that the Patent Office monies do not come from taxpayer funds that makes them so tempting without the numbers showing up as red ink in the Treasury.

Now, how, you might rightly ask, is Larry Ellison is going to feel when his next patent fails to issue because the PTO can’t pay the printer? Forget Oracle, what about the small company whose only means of leveraging venture capital is its intellectual property? What is going to happen to start-ups when patents routinely fail to issue before the technology they cover is obsolete? This is what will happen: Without such a thing as proprietary intellectual property, bright people with ideas will cease to be attractive to investors; there will be no venture capital, no startup, and no hot IPO. 

Forget worrying about a stock-market backlash, it’s the collapse of intellectual property we have most to fear. And industry leaders who, for the most part, still think a patent is about as dynamic a document as the deed to a piece of real estate, have paid next to no notice. More’s the pity, as this immanent fiasco could so easily be averted.

In 1999, the patent office became the second government agency to be designated a Performance Based Organization through the efforts of Al Gore’s National Partnership for Reinventing Government (the student loan agency was the first). This means that the office is run much like a private corporation, with productivity-linked incentives for its executives and annual financial statements reviewed (so far favorably) by Ernst & Young.

The PTO is a sizeable outfit, occupying more than 2 million square feet of rented office space spread between 18 nondescript office buildings in Arlington, Va. Yet, despite taking up so much space on behalf of the federal government, the PTO does not receive a single tax dollar. Since 1992, its entire operating budget has come directly out of the fees it collects from inventors: In 2000, that meant $710 to file an application, $1,240 due at issuance, followed by periodic maintenance fees of $850 due 3-1/2 years post-issue, $1,950 at seven years, and $2,990 at year 11 (for independent inventors and small companies these fees are reduced by about half). The PTO employs a cost-based accounting method, which means that the fees themselves are adjusted annually to reflect what it costs the PTO to stay in business. As the PTO’s CFO Clarence Crawford puts it, “We do not generate a surplus. We don’t produce a profit. Each dollar represents a unit of work.”

Crawford is very specific about the impact this money grab has had on the PTO. “In fiscal 2000, because we didn’t have access to our fee income, we had to discontinue re-engineering. We don’t have the funds to invest in technology. We had to severely reduce the number of employees we could hire.”

Mike Kirk, spent 31 years working for the Patent Office, and was deputy commissioner when he left five years ago, a hands-on position roughly equivalent to chief operating officer. Kirk is now the president of the American Intellectual Property Lawyers’ Association, which fought hard for the American Inventors’ Protection Act that passed in November 1999. The problem, Kirk says, is with the folks on the Hill, for whom the Patent Office is a “cash cow.”

“You’ve got somebody from Kentucky wanting a new post office, or somebody from Tennessee with a water project, whatever is under the turf of the Commerce Justice State appropriations bill,” Kirk says. “They go to their favorite piggy bank.” 

Kirk, like Walmsley, would ultimately like to see the PTO go “off budget.” “You can create something like the highway trust fund. They did that with the airports as well, that’s an approach.” The trick lies in convincing Congress that the patent system is as essential as transportation.

Kirk believes that it is. “Look at the economy of the U.S. compared with the rest of the world, and what’s it based on? It’s based on technology. It’s the leadership we have in computers, e-commerce, biotech – all the cutting-edge stuff has made us a global marvel. So what do we do? Shortchange a very crucial part of the engine for this. That’s what we do. Does that make sense? Not at all. But that’s what’s going on.” 

